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Finishing What Dodd-Frank Started:

Why Housing Finance Reform Still Matters

While the subprime mortgage rupture and
the foreclosure crisis have been making
headlines for several years now, steep and unequal
barriers to sustainable lending have characterized
the housing landscape for decades. Minority and
low-income communities were targeted by preda-
tory lenders against the backdrop of a dual credit
market in which affordable, sustainable loans were
out of reach for many qualified prospective home-
owners. In the wake of the subprime collapse, the
details of those predatory practices finally came into
public view. With the support of civil rights advo-
cates, Congress passed the Dodd-Frank Wall Street
Reform and Consumer Protection Act' in 2010,
aiming in part to reform lending practices. Despite
the important consumer protections advanced by
Dodd-Frank, however, the movement towards fair
and sustainable credit remains incomplete: the legis-
lation created a framework for more robust, focused
consumer protections and restraints on lenders, but
did not address fundamental issues in the secondary
market. Because loan securitization policies and
practices shape the extent to which sustainable
mortgages are reliably available, and are needed to
incentivize the operation of inclusive, accurate lend-
ing, equitable reform of the secondary mortgage
market is a crucial next step. The window of debate
over a successor structure to the government-spon-
sored enterprises, Fannie Mae and Freddie Mac
(known as the GSEs) provides an opportunity for
policymakers to ensure that all Americans can
participate in the market on fair terms. Secondary
mortgage market reform is a crucial arena in pro-
tecting housing choice, addressing disparities in
access to credit, and ensuring that the purchase and

securitization of mortgages adheres to fair housing

and other civil rights principles.

As has been extensively documented, the foreclosure
crisis has resulted in a tremendous loss of wealth
and residential stability, for minority communities
in particular.” These impacts are magnified within
communities, as foreclosures bring down property
values, leading to blighted neighborhoods and
decreased tax revenues. Renters suffer as well as
homeowners, due to poor building maintenance
and evictions.” The secondary market - influential
in shaping which lending practices are profitable—
contributed to these problems by trading in
exploitative loans while failing to sufficiently
support fair and accessible lending. Much of the
damage of the crisis can be traced to targeting by
predatory lenders and to the inaccessibility of
affordable credit, even for qualified potential bor-
rowers. Due to a history and continued practice of
lending discrimination that can be traced back for
many decades, communities of color lacked viable
lending alternatives and familiarity with the mort-
gage market.* Many borrowers who could have
qualified for more affordable and sustainable prime
loans took out subprime loans (frequently due to a
lack of other options),’ and often, the fees and
terms attached to subprime loans reflected a lack of
oversight and healthy competition, rather than a
disinterested calculation of risk.®

As described more fully below, the secondary
market continues to present obstacles to fair and
sustainable lending that will hamper our housing
market and economy going forward and that
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disproportionately burden Americans of color and
Americans of modest income. Specifically:

B Inadequate stability and liquidity for loans enabling
multifamily homes, affecting millions of families
who rent their homes.

B The need for securitization standards that incen-
tivize fair lending and guard against discrimination.

B Flaws in credit scoring practices that inaccurately

exclude borrowers.

B Disconnects between certain loan features such as
downpayments and actual risk.

®  Underwriting criteria that may incentivize unsus-
tainable lending.

B Alack of basic civil rights regulations at the
Treasury Department and uneven enforcement

among other regulatory bodies.

Fortunately, research and experience highlight an inno-

vative body of policy approaches that can address these

problems in ways that strengthen and protect our finan-

cial sector, housing market, and economy as a whole.

These include:

®  Government engagement to support both stability
(by ensuring constant and stable funding) and cov-
erage (by ensuring the availability of financing for
sustainable loans to all qualified home buyers and
owners) in mortgage lending. For example, a succes-
sor entity to Fannie Mae and Freddie Mac could be
designed to continue the GSEs’ key contributions,
while avoiding past errors. As well as providing
guarantees, such an entity could support loans that
are not cost-effectively securitizable but have signifi-
cant social value, such as modified mortgages and
small multi-family projects.

B Clear and effective incorporation of existing civil
rights requirements, including those of Title VI of
the Civil Rights Act of 1964 and Title VIII of the
Civil Rights Act of 1968 (both prohibiting discrim-
ination, and requiring steps to affirmatively further
fair housing).” For example, federal support in the
secondary mortgage market should promote under-

writing standards that incentivize the location of
affordable housing in “high opportunity” neighbor-
hoods outside racially identified, high poverty
areas.® Additionally, HUD should promptly imple-
ment a disparate impact regulation under the Fair
Housing Act, and Treasury should address its lack of
pertinent civil rights regulations, under Title VI and

Title VIII.

B Stable financing for a range of housing choices,
including government support for affordable
(mixed-income) rental housing. This should focus
on creating an adequate supply of rental housing, as
well as directing the development of that housing to

high-opportunity neighborhoods.

B Data collection and analysis of sufficient breadth
and rigor to render secondary market transactions
transparent and accountable to regulators and the
public, including for purposes of assessing civil
rights compliance.

B Accurate risk assessment practices, designed to
effectively protect lenders, investors, and the system,
without perpetuating unjustified disparities in credit
availability and pricing. This includes improving the
fairness of credit scoring practices; scrutinizing loan
features (such as downpayments) to assess their true
bearing on risk; and guiding underwriting practices
to ensure that they are both disciplined and
equitable.

These reforms should be a priority in crafting a new
housing finance system that, far from replicating the
mistakes of the past, would serve all Americans fairly
and sustainably.

The Dodd-Frank Act and
Primary Market Reform

The Dodd-Frank legislation contributed valuable
reforms to the mortgage market, by barring many
deceptive and predatory lending practices, reforming
mortgage industry practices and products that encour-
aged abuses, and bolstering oversight. Fair lending
advocates heralded the bill as promoting “innovative but
responsible lending,” by “correcting perverse incentives,



installing important safeguards, and encouraging efforts
to more accurately determine risk profiles.”” The law’s
provisions include establishing new regulation of credit
rating agencies; requiring loan securitizers and origina-
tors to retain an economic interest in assets (risk
retention); establishing the Consumer Financial
Protection Bureau, with the authority to issue rules to
protect consumers, including by prohibiting mortgage
terms and practices found unfair, deceptive, or preda-
tory; allowing for more robust enforcement by states;
establishing an Office of Housing Counseling within
HUD; and establishing liability for mortgage originators
in violation of its standards for fair treatment of borrow-
ers.'® In provisions amending the Truth in Lending Act,
Dodd-Frank prohibited the steering of consumers into
predatory or unwarrantedly disadvantageous loans,"!
and specified that “abusive or unfair lending practices
that promote disparities among consumers of equal
credit worthiness but of different race, ethnicity, gender,
or age” were also prohibited.'?

Despite these advances, Dodd-Frank left much work yet
to be done, particularly in two areas: 1) developing affir-
mative practices to encourage an inclusive market that
does not leave historically underserved communities out
in the cold; and 2) addressing the ongoing need for
affordable rental housing. These aspects of housing
finance need to be addressed to provide borrowers and
renters with stable, affordable housing options. This
need is acute not only for individual borrowers, but for
entire communities still reeling from the impacts of
unfair lending practices, with declines in property values
and tax revenue accompanying high foreclosure rates.!?

The Secondary Market and Equitable
Access to Sustainable Mortgages

The direction that housing finance reform takes will
influence the availability of sustainable credit and home
ownership for millions of Americans. Much of the
growth in American home ownership throughout the
past century can be traced to the influence of the sec-
ondary mortgage market, and in particular to the GSEs.
In keeping with their government-created charters, the

GSE:s brought liquidity, stability, and affordability to the
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mortgage market, helping millions of Americans step
into homeownership with the assistance of long-term,
stable mortgages. These contributions benefited the
country as a whole, promoting affordable housing
choices, stability, and wealth-building opportunities for
the workforce and all Americans. Yet despite their
affordable housing goals, the GSEs — like the broader

market — left many qualified borrowers underserved.'

Secondary market reform proposals such as the
Administration’s, which fails to offer affirmative support
for an inclusive market, fall short of providing the
stable, fair, and accessible mortgage market that America
needs. Dodd Frank took aim at fraudulent, discrimina-
tory lending practices, as well as the hazardous invest-
ment practices that fueled them. However, there is a
remaining need to actively provide for equitable access
to housing loans, and to ensure those loans are
adequately financed through the secondary market.
Without sufficient government support, the credit
vacuum that left many communities vulnerable to
predatory lending in the first place will go unaddressed,
restricting housing choice and market participation for
many qualified borrowers. This will impair the stability
and wealth-building opportunities that homeownership
endows, and that benefit individuals, neighborhoods,

and the nation as a whole.

A significant question in restructuring the secondary
mortgage market is how to ensure liquidity on a nation-
wide scale, to serve both single-family and multifamily
borrowers, and with a framework that encompasses
underserved markets."” The GSE successor structure will
need to take those inherited responsibilities into
account, but must also improve upon the prior system’s
record of performance in safe and sound lending to
minorities. Government involvement (as through guar-
antees), as well as strong oversight and enforcement, will
be critical to this endeavor’s success.'® It is important to
ensure that already underserved communities, including
those where credit risk may be poorly understood, are
not cut off from the benefits conveyed by a government
role. The system should also be able to sustain diverse
financial institutions that can cater to the breadth of

communities.
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The Secondary Market and
Rental Housing

Secondary mortgage market reform will impact people
across the housing spectrum, including millions of
renters across the country.'” Market-rate rental housing

8 an issue that

is beyond the reach of many Americans,’
may be exacerbated by future increases in demand,'® and
that indicates the need for policymakers to incentivize
the development of affordable rental units. This is an
issue of particular relevance to low-income and minority
households, each of which are disproportionately
renters.20 Under the current system, the GSEs have
been a significant contributor to multifamily credit,
providing liquidity by creating a demand for those

securities.”!

The GSEs’ successor regime in housing finance will
need to ensure liquidity and stability for multifamily, as
well as single-family, loans. In addition to contemplating
how the secondary market can best support multifamily
development, policymakers should give targeted consid-
eration to affordable housing in particular. Issues at
stake include the availability of government guarantees
to lower the cost of financing affordable rental hous-
ing;** support for Low Income Housing Tax Credit
(LIHTC) investment;* and the financing of under-
served sectors, such as small multifamily properties.?

As discussed in our accompanying brief on
“Affirmatively Furthering Fair Housing and Secondary
Mortgage Market Reform,” (PRRAC, June 2011)* the
secondary market should guide the development of
affordable housing to high-opportunity areas and should
promote integration.

The Secondary Market and
Fair Housing Compliance

While robust primary market enforcement is essential to
ensure fair lending, it must be complemented by over-
sight of civil rights compliance in the secondary market.
The secondary market can incentivize responsible
lending, and should be structured to actively do so.
While Dodd Frank attempts to govern which loans are
permissible, it is the securitization standards that

determine which loans are marketable, and therefore are

likely to be generated. Additionally, individual mortgage
originators may not consciously intend to discriminate
or be aware of their role in contributing to a larger
pattern, as they respond to underwriting criteria. It falls
to secondary market regulation to incentivize fair
lending and guard against discrimination through those

criteria.

As a new system of housing finance unfolds, underwrit-
ing and risk assessment practices left unaddressed by
Dodd Frank will need to be examined on a number of
levels. This includes improving the fairness of credit
scoring practices; scrutinizing loan features (such as
downpayments) to assess their true bearing on risk; and
guiding underwriting practices to ensure that they are
both disciplined and equitable. Where higher costs are
disproportionately imposed on minority borrowers, it is
important to understand whether this pricing is due to a
legitimate business justification — in other words,
whether it truly reflects risk to the lender.

The GSE:s historically brought a measure of consistency
to the home mortgage market through standardized
underwriting criteria, which are shaped by financial
safety considerations and dictate the acceptable risk fea-
tures of purchased loans.?* However, underwriting crite-
ria which do not accurately reflect risk can result in

7 conversely,

disproportionate loan denials to minorities;
they may incentivize unsustainable lending. Similarly,
miscalculations about the level of risk incumbent in
particular loan or borrower characteristics (such as loan
to value ratios or credit scores) can yield discriminatory
results. This can be damaging to individuals, commu-
nities, and the market, as it fails to allow fair participa-

tion by prospective borrowers.

The financial crisis has shown the importance of strong
regulation and oversight, as well as the destructive results
of unfair lending. While Dodd-Frank made important
advances on this front, government agencies, including
HUD, DOJ, Treasury, the SEC, and the CFPB, will
need to coordinate their efforts to ensure effective
enforcement of anti-discrimination laws in the second-
ary, as well as primary, mortgage market.”® This entails

focusing resources, and issuing strong regulations and



guidance, to effectively implement Title VI of the Civil
Rights Act of 1964, Title VIII of the Civil Rights Act of
1968 (the Fair Housing Act), and other laws specifically
in application to the secondary market. Federal agencies
are responsible both for ensuring nondiscrimination and
for the duty to affirmatively further fair housing, and
must attend to the impacts of mortgage securitization
policies and practices on civil rights. For example,
critical regulatory gaps — such as Treasury’s lack of
regulations implementing Title VI or the duty to affir-
matively further fair housing,29 as well as HUD’s need
to promptly implement a clear disparate impact regula-
tion under the Fair Housing Act®® — must be addressed,
and regulations and guidance need to speak specifically

to mortgage securitization.

Relatedly, improved data collection and analysis on a
secondary market level is fundamental to ensuring fair
lending. Meaningful reporting that renders secondary
market transactions transparent and accountable to the
public is a key component of effective oversight. Even
conscientious regulators may find it hard to keep pace
with highly incentivized, competitive private actors, and
data analysis at the secondary market level provides a
crucial enforcement tool. Additionally, as the new
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system of mortgage finance and its effects are still
uncertain, there should be ongoing monitoring of
the effect of new policies on segregation and home-

ownership rates.

Conclusion

The housing finance system of the future must be
designed to promote stable, equitable credit for all
American communities. Continued government
involvement is needed to provide fair access to the
market and to sustainable loan products, in order to
ensure that housing choices are available for home-
owners and renters. Additionally, there is a continuing
need to redress the historical inequities that made so
many borrowers vulnerable to predatory lending in the
first place. These aspects of responsible and inclusive
housing finance should be key considerations for
legislators and other policymakers.

Prepared by the Opportunity Agenda for the Civil
Rights and Housing Finance Reform series.
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